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health condition. The definition of a “son or daughter” includes not only a biological

or adopted child, but also a foster child, a stepchild, a legal ward, or a child of a person
standing in “loco parentis.” In a June 22, 2010, opinion, the Deputy Administrator (‘“Adminis-
trator”) for the U.S. Department of Labor (“DOL”) clarified these terms.

In her opinion, the Administrator stated that Congress intended the definition of “son or daugh-
ter” to reflect “the reality that many children in the United States today do not live in traditional
‘nuclear’ families with their biological father and mother.” The Administrator noted that in-
creasingly those who find themselves in need of workplace accommodation for their child care
responsibilities are not the biological parent of the children they care for but their adoptive, step,
or foster parents, their guardians, or sometimes their grandparents or other relatives or adults.
The Administrator stated that Congress’s intention was to ensure that an employee who actually
has day-to-day responsibility for caring for a child is provided leave even if the employee does
not have a biological or legal relationship to the child.

With that background established, the Administrator went on to conclude that employees who
have no biological or legal relationship with a child may nonetheless stand in “loco parentis” to
the child and, therefore, be entitled to FMLA leave. The Administrator stated:

It is the Administrator’s interpretation that the regulations do not require an employee
who intends to assume the responsibilities of a parent to establish that he or she provides
both day-to-day care and financial support in order to be found to stand in loco parentis
to a child. For example, where an employee provides day-to-day care for his or her
unmarried partner’s child (with whom there is no legal or biological relationship) but
does not financially support the child, the employee could be considered to stand in loco
parentis to the child and therefore be entitled to FMLA leave to care for the child if the
child had a serious health condition. The same principles apply to leave for the birth

of a child and to bond with a child within the first 12 months following birth or place-
ment. For instance, an employee who will share equally in the raising of a child with the
child’s biological parent would be entitled to leave for the child’s birth because he or she
will stand in loco parentis to the child. Similarly, an employee who will share equally
in the raising of an adopted child with a same sex partner, but who does have a legal
relationship with the child, would be entitled to leave to bond with the child following
placement, or to care for the child if the child had a serious health condition, because the
employee stands in loco parentis to the child.
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The Administrator went on to explain that even if a child had a biological parent in the home, or had both bio-
logical parents in the home, such a situation would not prevent a finding that the child was the “son or daughter”
of another person for purposes of taking FMLA leave. The Administrator stated that neither the federal FMLA
statute nor the DOL regulations limited the number of parents that a child could have for FMLA leave purposes.
The Administrator provided the following example:

For example, where a child’s biological parents divorce, and each parent remarries, the child will be the
“son or daughter” of both the biological parents and the stepparents and all four adults would have equal
rights to take FMLA leave to care for the child.

The Administrator noted that if an employer had questions about whether an employee’s relationship to a child
was covered under the FMLA, the employer could require the employee to provide reasonable documentation or
a statement of the family relationship. The Administrator further noted that a simple statement asserting that the
requisite family relationship existed was all that was needed in loco parentis situations where there is no legal or
biological relationship.

The Administrator’s opinion has been hailed by certain groups as a victory for nontraditional families as it makes
it easier for employees, such as same-sex partners, boyfriends and girlfriends, grandparents, step-parents, aunts,
and uncles, to take leave under the FMLA to care for children in which they stand in loco parentis. However,
remember that the opinion is just that — the opinion of the Administrator the DOL. In the past, the federal courts
have been willing to strike down DOL regulations that the courts have found were contrary to legislative enact-
ments of Congress. With respect to the Administrator’s recent opinion, it is unclear whether the courts will defer
to the Administrator or not.

In any event, you should keep the Administrator’s opinion in mind in case you are confronted with a situation
where an employee requests FMLA leave to provide care or bond with a child, and the employee is not the bio-
logical or adoptive parent of the child.

If you have questions regarding the above, please contact Jeff Jones, the author of this article, or any of the attor-

neys in the Employment, Labor & Benefits Practice Group of Ruder Ware: Ron Rutlin, Dean Dietrich, Mary Ellen
Schill, Chris Toner, or Sara Ackermann.
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ABOUT RUDER WARE’S EMPLOYMENT, LABOR & BENEFITS GROUP

Ruder Ware’s Employment, Labor & Benefits practice group works in tandem with private and public employers provid-
ing counsel on all aspects of human resource management. The breadth of services offered, unique for a law firm head-
quartered in Wausau, Wisconsin, includes counsel on highly sensitive issues such as workplace harassment, employee
privacy, drug and alcohol testing, and disciplinary issues. In addition, attorneys design and assist with the development,
implementation, and enforcement of policies and procedures relating to benefits, hiring practices, employee handbooks,
state and federal discrimination laws, FMLA, FLSA, ADA, OSHA, and workers’ compensation.

Attorneys in the group regularly represent public and private sector employers in collective bargaining, negotiations,
union elections, unfair labor practices, and grievance arbitration matters in addition to guiding nonunion clients on main-
taining their union-free status.

Actively involved in organizations with human resource professionals as the primary member base, our attorneys are in
tune with the various sensitivities and complexities of the profession. Our attorneys often present seminars and in-house
training on employment law topics both across the state and nationwide.

Areas of practice by the Employment, Labor & Benefits practice group:
*  Employee Benefits & Executive Compensation

*  Employment Law
» Labor Law
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Ruder & Ware

As part of a full-service law firm, our attorneys provide clients with a

one-stop approach to their legal needs. Ruder Ware, the largest

Wisconsin law firm headquartered north of Madison, also provides

legal counsel in Business Transactions; Litigation & Dispute
Resolution; and Employment, Labor & Benefits.
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